Two Alternatives to Litigation:
An Introduction

to Arbitration
and Mediation

any civil disputes are still decided in courts
of appropriate jurisdiction. However in our
litigious era, courts in virtually every state
have become overloaded, causing justice to
be unreasonably delayed. In Colorado,
where this is being written, the backlog of civil cases in
many courts requires three or more years between fil-
ing and trial of the case. Mary Mullarkey, Chief Justice
of the Colorado Supreme Court, noted' that every
judge in Colorado needs to make a decision each and
every day in order to keep up with the backlog.
Obviously that is impossible.

The result has been to look for other means of
resolving disputes. The common option for commer-
cial disputes is called alternative dispute resolution
(ADR), which primarily means arbitration and media-
tion.” ADR processes, when properly designed, provide
due process and an opportunity to be heard in a less
formal and therefore less intimidating setting than the
courtroom. And the cost is generally dramatically less.

The two common ADR processes, arbitration and
mediation, are often confused by the general public.
However, they are very different. Arbitration is an
adjudicatory process in which one or more neutral arbi-
trators hear the parties’ evidence and arguments and
then issue a binding award. Mediation, by contrast,
does not include a third-party decision maker. Rather, a
neutral mediator facilitates and guides negotiations
among the parties to allow them to reach a voluntary
settlement.

The procedures used to resolve disputes in the two
processes are, as one might suspect, very different.

BY DAVID L. ERICKSON
AND

PETER GEOFFREY BOWEN

People who are unfamiliar
with arbitration and
mediation often confuse
the two processes. They
may not know that
arbitration results in a
final and binding award
that is enforceable in
court, and subject to lim-
ited judicial review. They
may not know that media-
tion is non-binding, and
that the goal of mediation
is for the parties to reach
a voluntary agreement to
settle with the assistance
of a neutral third party
mediator. In this article,
the authors explain the
basics of both processes
for those who need an
introduction to ADR.
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ABC:s of Arbitration

Agreement of the Parties. Theoretically any-
one with a legitimate legal claim can file a law-
suit. The defendant need not consent to be sued.
Filing an arbitration is completely different, for
arbitration is the product of an agreement by all
parties to arbitrate a current dispute, or specified
disputes that may arise in the future.’ Thus, a
party that has not agreed to arbitrate cannot be
compelled to do so.* An agreement to arbitrate
must be written into transaction documents
between the parties in a clause that may be head-
ed “Arbitration” or “Dispute Resolution” or just
“Disputes.” The provisions agreeing to arbitrate
can be simple, or in a complex relationship, can
be very detailed.

Current Importance of Arbitration. Although
arbitration is hardly new (it goes back more than
400 years in Britain), it is only over the last 15
years that it has become essential for the resolu-
tion of a wide variety of commercial disputes. Its
acceptance by business, governments and the
legal profession means arbitration is common for
all kinds of disputes, including employment, con-
struction, breach of contract, real estate taxation,
credit card, banking, and legal fees, among oth-
ers. The broad acceptability and use of arbitra-
tion is also due to supportive decisions by the
U.S. Supreme Court.’

Arbitration is also well accepted for interna-
tional business transactions because international
arbitration awards are enforceable in the many
countries that are signatories to the United
Nations Convention on the Recognition and
Enforcement of Arbitral Awards.® Agreeing to
arbitrate an international dispute avoids having to
litigate in a foreign court with unfamiliar laws or
unpredictable enforcement. In an arbitration
clause, the parties can specify the applicable law,
arbitration procedures and seat of the arbitration.

Procedural Differences from Litigation. 1f a
dispute arises and the arbitration clause is
invoked, the parties’ dispute will be heard and
their evidence presented at an arbitration hearing
before one or more neutral arbitrators, who will
rule on the dispute. A key feature of arbitration is
that the arbitrator’s ruling is final and binding.’
Thus, if an arbitrator issues an award and the los-
ing party does not comply, the prevailing party
may commence an action in a court of law to
have a judgment entered to enforce the arbitral
award. And the ability of the losing party to
vacate the arbitration award is very limited.

Second, the setting of arbitration hearings is
less formal than court proceedings. Well-man-
aged hearings are usually completed more quick-
ly (and therefore at less cost) than court proceed-
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ings. And they are commonly held in a confer-
ence room, not a courtroom, which offers a cer-
tain feeling of egalitarianism among the parties.

Third, the rules and procedures applicable to
arbitration proceedings are less onerous than liti-
gation rules. For example, formal rules of evi-
dence® are commonly not applied in an arbitra-
tion hearing, unless the parties or the arbitrator
agree otherwise. Arbitration laws and rules rec-
ognize that an arbitrator may conduct an arbitra-
tion proceeding in the manner the arbitrator
considers appropriate for a fair and expeditious
disposition of the proceeding.’

Fourth, the parties generally select the arbitra-
tor. Usually one arbitrator hears a small case. A
panel of three arbitrators may be appointed to
hear a large, complex case, if the parties so desire.
The ability to select the arbitrator is a critical
advantage in arbitration over litigation. It enables
the parties to select individuals who are uniquely
qualified, based on their education and experience
in the subject area. The usual result is a decision
with which the parties are more satisfied.

Designing the Process. Because arbitration is a
creature of contract, the parties have the ability
to design their own arbitration proceeding. They
can select a recognized arbitration forum with its
own rules and procedures, such as the American
Arbitration Association (AAA), to administer the
arbitration and provide the neutral arbitrator, or
they can choose to arbitrate privately using rules
and procedures of their own design (non-admin-
istered or ad hoc arbitration) and employ neutral
arbitrators from other sources.

There are distinct advantages to administered
arbitration under the auspices of an established
arbitration provider. One is neutrality. As a neu-
tral organization, there is a presumption of legiti-
macy, which makes the losing party more accept-
ing of the award and more likely to comply with
it. There is another advantage to protecting the
integrity of the process. Administered arbitration
insulates arbitrators from having unilateral (ex
parte) contact with the parties in dealing with
such issues as compensation and disclosures of
potential conflicts of interest.

When parties agree to arbitrate, they can pro-
vide in their contract such matters as the locale of
the arbitration, the qualifications of the arbitra-
tor, the scope or limitation of arbitrable issues,
the scope of discovery, and the procedural and
substantive laws that will apply.

Role of Law and Private Forum Rules. Both
federal and state arbitration laws must be consulted
in drafting an arbitration agreement. The Federal
Arbitration Act (FAA) applies to an arbitration
agreement in a transaction involving interstate



commerce.” States generally have their own arbi-
tration laws, which may differ from each other and
from the FAA. Most states enacted the 1955
Uniform Arbitration Act (UAA) in whole or in part.
Only about a dozen states have enacted the revised
UAA (RUAA), approved in 2000 by the National
Conference of Commissioners on Uniform State
Laws. Colorado" is among them, yet the state has
modified the uniform law. Other states may have
done the same, so an attorney representing a party
who desires to arbitrate in an “RUAA state” should
determine whether the chosen state has altered any
provisions or added new ones.

One of the issues when drafting an arbitration
agreement, is what should be the governing law.
Should it be the law in effect at the time the arbi-
tration agreement was drafted, or at the time the
dispute arose, or some other date? A similar deter-
mination should be made with regard to the rules
of the arbitration provider organization, since pro-

ceived conflict of interest-which can simply be a
social relationship with one of the parties or its
counsel, he or she must disclose it prior to
appointment. Moreover, appointed arbitrators
have a continuing obligation to disclose such
conflicts. Thus, if a conflict is discovered during
the arbitration proceeding, it must be disclosed
immediately and the parties must agree that it
either has or has no bearing on the arbitrator’s
neutrality. This is important since an undisclosed
conflict is a recognized ground for vacating an
arbitration award, thus creating costly delays in
resolution of the matter.

Preliminary Hearings. The arbitrator usually
conducts at least one preliminary hearing after
the parties file their pleadings. Often these are
conducted by telephone. In general, it is at a pre-
liminary hearing that the arbitrator and counsel
for the parties discuss the issues involved in the
case and agree on scheduling the exchange of

Arbitration’s acceptance by business, governments
and the legal profession means arbitration is common
for all kinds of disputes, including employment, construc-
tion, breach of contract, real estate taxation, credit
card, banking, and legal fees, among others.

viders periodically update or revise their rules.
Thus, counsel should become familiar with the
applicable state and federal law and the rules and
procedures of the chosen arbitration organization.

Certain areas of business activity automatically
require arbitration for the resolution of disputes.
A key area is securities. Both investor and
employee disputes involving securities brokers
are required to be arbitrated under rules of self-
regulatory organizations like the New York Stock
Exchange and the National Association of
Securities Dealers. These forums, as is the case
with the AAA, have well thought rules for arbi-
tration proceedings. One often sees in arbitration
agreements in commercial contracts a statement
that the arbitration shall be held in accordance
with AAA rules.

Arbitration Procedures

Conflicts of Interest. Because neutrality is so
important in arbitration, arbitration rules and
codes of ethics require arbitrator candidates to
comply with stringent rules of disclosure of actu-
al or potential conflicts of interest. This means
that if an arbitrator candidate knows of any mat-
ter that could be considered an actual or per-

documents, witnesses to be called and the dates
for the hearing. The arbitrator may also deter-
mine the need for subpoenas or other prelimi-
nary issues raised by the parties at a preliminary
hearing. The arbitrator usually summarizes what
has been agreed to in a written order.

In arbitration, the parties should limit their
document exchanges and submissions to the arbi-
trator to documents that are clearly relevant and
material. When they don’t the arbitration takes
longer and costs more. When parties request or
deliver a voluminous amount of debatably rele-
vant documents, they should realize the work
involved. Example: one of us received 16,000
pages of basically irrelevant documents one day
before an arbitration hearing, and the other,
8,000 pages of deposition transcripts on cross
motions for summary judgment.

Submitting large quantities of documents
without establishing their relevance disserves the
arbitrator, whose job is to manage the proceed-
ing. Although the arbitrator will do his or her
best to maintain neutrality throughout the pro-
ceedings, such actions could have a conscious or
subconscious impact on the arbitrator’s percep-
tion of counsel and the merit of the client’s case.
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Accordingly the parties and their counsel should
read each document in their possession and then
exchange only the most relevant. It is helpful to
the arbitrator if the parties can agree to submit
one set of joint exhibits (i.e., documents they
both intend to rely on at the hearing), thus avoid-
ing duplication and waste.

Evidence. As noted earlier, an arbitrator has
discretion to conduct the arbitration in such
manner as he or she considers appropriate, pro-
vided that the parties receive a fair and expedi-
tious disposition of the case. This broad authority
includes the power to determine the admissibili-
ty, relevance, materiality and weight of evidence
offered during the hearing. An arbitrator, there-
fore, has no obligation to apply court rules of evi-
dence, and often, based on the concept that arbi-
tration is the consummate court of equity, will
hear evidence that would not be admissible in
court. (This, at times, drives hard-core litigators
nuts.) An experienced arbitrator will immediately
recognize an evidentiary issue like hearsay testi-
mony and will give it the weight it deserves.

The Hearing. The first activity at an arbitra-
tion hearing should be an opening statement by
each side, usually with the petitioner (also known
as the claimant or the plaintiff) starting. Opening
statements provide an opportunity to argue the
client’s case to the arbitrator. An opening state-
ment should be succinct while clearly summariz-
ing the key facts, issues and evidence from the
client’s point of view, the client’s legal theory and
proof of damages.

Documents or briefs created for the hearing
are commonly exchanged and presented to the
arbitrator at the hearing. These are often impor-
tant to the flow of evidence presented at the
hearing. And though the classic “just found this”
has a wonderful impact on Perry Mason trials, it
is suspect in an arbitration and, of course,
requires review by the other party before accep-
tance by the arbitrator.

Use of Legal Briefs. The parties benefit the
most when the arbitration is conducted fairly and
efficiently. While briefing thorny legal issues is
one way to increase efficiency without sacrificing

copies of the cases cited in briefs, with the relevant
sections highlighted; it saves the arbitrator from
having to find the decision and its relevant sections.

Closing Statement. Closing statements should
be used to state why the case was proved or not
proved and to summarize the evidence presented.
A claimant’s counsel should specifically itemize
the damages or other remedy being sought.
Generally a rebuttal is allowed for both parties.

The Arbitration Award. In general, an arbi-
tration award is not required to have written
findings of fact or conclusions of law. The arbi-
trator has no obligation to provide his or her rea-
soning in the award. If the parties wish to have a
reasoned award, or findings of fact and conclu-
sions of law, they should include it in their arbi-
tration agreement or subsequently agree no later
than at the commencement of the arbitration.”
The parties should make the arbitrator aware of
this at the preliminary hearing so that this
requirement can be included in the preliminary
hearing order. Parties should expect the arbitra-
tor’s compensation to be higher when a reasoned
award is requested, and significantly higher when
findings of fact and conclusions of law are re-
quested because of the time that they take to pre-
pare. For this reason the proceeding is also likely
to take more time.

Arbitration rules often have a fixed time for
the arbitrator to enter an award. The time period
required by the AAA rules is 30 days. This time
period generally runs from the time the arbitra-
tion is “closed” in accordance with the procedural
rules of the AAA or other forum. We have found
it to be a good practice to declare to the parties at
the conclusion of the proceedings that the matter
is “now closed,” which provides certainty as to
when the award is due.

Enforcement of Awards. One of the key rea-
sons that arbitration is so effective is that the
right to challenge an adverse award is limited by
state and federal law. If the losing party fails to
comply with the award, the prevailing party can

David L. Erickson, David L. Erickson, LLC, Denver, is a member
of the national panel of arbitrators of the American Arbitration
Association, the NASD, and the New York Stock Exchange. He has
also served as an arbitrator on Olympic sports disputes. Mr. Erickson
is the official Historian of the Colorado Bar Association.

due process, lengthy briefs with lots of case cita-
tions violate the concept of an expeditious pro-
cess. Often the arbitrator will limit the page
lengths of briefs. Indeed this is advisable. In one
reasonably complex securities arbitration, one of
us received two 60 page legal briefs. The briefs
were over-kill so the attorneys were given a limit-
ed period of time at the hearing to orally high-
light the main points of the briefs.

Briefs should be succinct and to the point. As a
courtesy, counsel should give the arbitrator photo-

Peter Geoffrey Bowen is a commercial arbitrator and a member of
the national rosters of neutrals of the American Avbitration Association,
the NASD and the NYSE. Mr Bowen, who holds a Ph.D. in business
administration, and is an adjunct professor of management at
Daniels College of Business, at the University of Denver.
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seek to confirm the award in court, in accordance
with the governing arbitration law.

Mediation: Facilitating Negotiations

The key difference between an arbitrated reso-
lution of a dispute and a mediated one is that,
under the mediation model, each party must
agree to the resolution; no one can be forced to
accept a particular settlement.

Certain mediation procedures are similar to
arbitration: each party to a mediation must agree
to participate in the process.”
Except for a court-ordered
mediation, the parties must also
agree on the mediator, as well
as his or her qualifications. The
mediation is often held in an
office conference room. How-
ever, in mediation, two addi-
tional offices generally need to
be available so each side can
have private discussions (called
“caucuses”) with the mediator.
The mediator will also caucus
with each party and go back and
forth between them, conveying
offers and counter offers and
usually will bring the parties
back together for joint sessions.

There are few prescribed
rules for a mediation confer-
ence. Mediation is a forum for fact finding and
fashioning solutions, guided and moderated by a
mediator. Mediation is designed to achieve a
solution crafted by the parties that satisfy both of
their interests; thus, there is no decision by a
third party, as with arbitration or litigation.

Mediation and Complex Disputes. Mediation
can be very helpful in resolving small disputes-i.e.,
those in which a small amount is at stake or those
with one or just a few issues. The question one
might ask is, can it help resolve rancorous, large,
complex disputes? The answer is usually yes, under
the guidance of a skilled mediator. The obvious
example is federal mediation of labor disputes.

A good mediator garners trust and therefore
helps the parties focus on the key issues to prag-
matically (not emotionally) look for common
interests and a negotiated settlement. Often par-
ties leave mediation knowing that they will con-
tinue to do business together. Thus, mediation is
more likely to keep a business relationship alive
than arbitration or litigation.

Mediation Settlement Agreements. A settle-
ment agreement reached in mediation is binding
on the parties in the same manner as any other
contract. When a tacit agreement among the par-

In a perfect world,
all disputes would
be mediated since
mediation generally
allows the parties
to continue to do
business. Parties
seldom leave a
mediation with
hard feelings.

ties is reached, the terms must be reduced to a
written binding contract. Usually a memorandum
of the main points of agreement is prepared at
the end of the mediation, which ripens into a for-
mal settlement agreement. Some mediators pre-
fer not to be involved in drafting this memoran-
dum or the final settlement agreement. They
prefer to have the parties’ attorneys do the draft-
ing. We do not subscribe to that view. We be-
lieve a neutral and if needed outside (and unre-
lated) counsel should prepare the memorandum
and final settlement agree-
ment. In Colorado the media-
tor is generally that neutral*

The memorandum of settle-
ment should be executed by all
parties to the mediation includ-
ing the mediator. The reason
for the ex-officio signature of the
mediator is to document the
fact that a third party witnessed
that an agreement was reached
by the parties. The memoran-
dum of settlement can be en-
forced by a court, if necessary.
An increasingly common prac-
tice is the inclusion of an arbi-
tration clause in settlement
agreements as a means of
resolving disputes that may
later arise out of the settle-
ment’s terms.

The success of mediation has been so great
that many judges will often require it before
hearing a civil case.

Who Are the Arbitrators and Mediators?

To understand the credentials of arbitrators or
mediators, it is helpful to look at the types of
individuals who serve in these roles.

Educational Background of Arbitrators. As
you might suspect, many arbitrators are lawyers
(both active and retired) as well as retired judges.
An arbitration hearing has enough similarity to a
trial that a sole arbitrator should have some
knowledge of the law."” When making an award,
legal correctness is generally important. Business
or industry professionals and academics can also
serve as arbitrators when properly trained in arbi-
tration. Such individuals are often selected to
serve on a panel when the parties want an expert
in a particular subject to resolve their dispute,
such as an accountant, appraiser or economist.
The theory is that a person with expertise in the
subject matter, who has been trained in arbitra-
tion procedure and the relevant law, can be an
effective arbitrator.
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Educational Background of Mediators. Medi-
ators do not have to have a law degree or practice
law (although many do). Mediators often have
degrees in construction, economics, business
administration, dispute resolution, political sci-
ence, labor management, psychology, communi-
cation or other subjects. Mediators are usually
experts in negotiation and conflict resolution and
they may have expertise in the subject matter of
the dispute.

Training of Arbitrators. Regardless of their
educational backgrounds, arbitrators and media-
tors should have training in the processes they
work with. The AAA requires neutrals on AAA
panels to undergo a significant mount of prelimi-
nary training and experience before they are
accepted on the panel. The AAA also requires sub-
stantial periodic training after joining the panel.
That is also the case with the securities industry
arbitration forums. There may be additional train-
ing requirements required by the jurisdiction for
specified types of disputes. For example Colorado
has a statutory training requirement for arbitrators
of real estate tax disputes.'®

There are currently no universally imposed
training requirements for mediators. ADR
providers generally train the individuals who
serve on their panels. Courts have their own
requirements for individuals who serve as court-
appointed mediators. The minimum number of
hours of training in mediation techniques varies."”

Mediators need skill in negotiation, communi-
cation, group dynamics, psychology, organiza-
tional behavior, law and familiarity with the sub-

Conclusion

There are some disputes that should be litigat-
ed in court. An example is a case in which injunc-
tive relief is sought, since injunctions, though
they can be issued by arbitrators, can only be
enforced by a court. But there are few business
disputes that cannot be successfully arbitrated or
mediated. As a result, arbitration and mediation
are increasingly being used for these disputes.

In a perfect world, all disputes would be mediat-
ed since mediation generally allows the parties to
continue to do business. Parties seldom leave a
mediation with hard feelings. Why? Because with
the aid of a competent mediator, the parties have
negotiated and modified their interests and needs,
allowing them to reach a mutually satisfactory
agreement. A great example of the success of medi-
ation is the Denver Bar Association Legal Fee
Arbitration Committee. This committee used to
meet every month to hear many disputes. Since the
introduction of mediation three or so years ago, the
committee has rarely met because legal fee disputes
are resolved with the mediator’s (settlement mas-
ter’s) help. And in a surprising number of cases, the
client and lawyer continue to do business.

Certainly some civil disputes must be decided
by a third party. With the backlog of cases due in
part to courts hearing too many criminal cases,
arbitration is an excellent option. It provides an
environment where the parties can prove up their
cases. As in litigation, the parties can always settle
before an award (and they often do). Awards of
arbitrators usually cut to the quick of the dispute
and allow justice to be served without the confin-

ject matter of the mediation.

ing trappings of a courtroom. [ |

! Comments made at City Club of
Denver, 2003

? Other forms of ADR exist including
neutral fact-finding, summary jury trial,
dispute review boards and private
judges, among others.

* Clearly there can be more than two
parties to the arbitration agreement.
Although in most cases the agreement to
arbitrate derives from a contractual rela-
tionship, there is no prohibition against
agreeing to arbitrate after a dispute arises.

* The problem with this concept in
complex disputes is parties may include
ex-officio entities or persons who have not
agreed to arbitrate. The common exam-
ples are corporate subsidiaries or corpo-
rate officers of a party. These situations
have generated some litigation, because
arbitration is contractual and a party can
generally not be forced to arbitrate if it
has not contracted to do so.

* See Gilmer v. Interstate/Fohnson Lane
Corp. 500 U.S. 20 (1991); Shearson/
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American Express v. McMahon, 482 U.S.
220 (1987); Dean Witter Reynolds, Inc. v.
Byrd, 470 U.S. 213 (1985); Green Tree
Fin. Corp.-Alabama v. Randolph, 531 U.S.
79; United Steelworkers of Am. wv.
American Mfg. Co, 264 F.2d. 624

¢ New York, 10 June 1958.

7 The arbitration agreement should
provide that the award is binding and
enforceable in a court of competent
jurisdiction, though both federal and
state laws elucidate that presumption.

* In Colorado they are in the
Colorado Rules of Civil Procedure, Rule
43, “Evidence.”

’ Colo. Rev. Stat. 13-22-215 and
RUAA § 15: Arbitration Process. This
underscores the historical concept that
an arbitration is, in fact, the “consum-
mate court of equity,” and should not be
hampered by strict court rules.

P9 US.C.§1, et seq.

" Colo. Rev. Stat. 13-22-201, et seq.
The states that have adopted the RUAA

can be found at www.nccusl.org/Update/
uniformact_factsheets/uniformacts-fs-
aa.asp.

2 AAA Commercial Rule R-42(b)
requires this request to be made prior to
the appointment of the arbitrator.

" An exception is court-ordered
mediation.

" It is recommended that attorneys
who are not related to the parties and
are contracted by the mediator write the
settlement agreement. This avoids the
potential of conflicts of interest and fur-
ther disagreement.

" When a panel of arbitrators for a
complex dispute, it is valuable to have
one or more qualified non-lawyers, as
well as a lawyer on the panel.

' Colo. Rev. Stat. 39-8-108.5 requires
real estate taxation arbitrators to have an
appraisal license, among other things.

17 In Colorado, 40 hours of mediation
training is the common expectation.



